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COUNCIL 

EC gets panel to examine US/Japan semiconductor deal 
After detailed consultations between the 
parties concerned, under the auspices of 
the Chairman of the Council, a 
consensus was reached in the Council on 
15 April to establish a panel relating to 
trade by Japan in semi-conductors. 
On 4 March the European Community, 
supported by a number of countries, had 
informed the Council of its concern over 
an arrangement signed between Japan 
and the United States on trade in semi
conductors.1 While repeating that they 
considered unjustified the request for 
establishment of a panel in regard to a 
bilateral arrangement, Japan and the 
United States did not oppose the 
consensus at the April meeting. A panel 
was, thus, established to examine, in the 
light of the relevant GATT provisions, 
the matters referred to the Contracting 
Parties by the European Economic 
Community relating to trade by Japan in 
semi-conductors, in the context of the 
arrangement between Japan and the 
United States and to make such 
findings, including findings on 
nullification and impairment, as will 
assist the Contracting Parties in making 

GATT Staff 
salaries problems 
discussed 
The Council discussed problems 
regarding salaries and pensions of 
GATT staff which have been 
eroded substantially, in particular 
by the decline in the dollar. 
Numerous contracting parties 
shared the concern of the GATT 
staff and urged the International 
Civil Service Commission to 
endeavour to reach an acceptable 
and durable long-term solution for 
its meeting in July 1987. Many of 
them considered that a provisional 
solution should be sought in the 
meantime. The Council will revert 
to this matter at its meeting on 14 
May, with the broadly-shared 
intention of reaching decisions. 

the recommendations or in giving the 
rulings provided for in Article XXIII:2. 
The panel was established on the 
understanding that, given the special 
nature of the matter to be examined, 
which is related to certain aspects of the 
arrangement between Japan and the 
United States, the panel will provide 
adequate opportunity for the United 
States to participate in its work as 
necessary and appropriate. 

At Council meetings in October and 
March last. Argentina. Australia, Brazil. 
Canada. Korea. Hong Kong, the Nordic 
countries, Malaysia, Singapore and 
Switzerland had reserved their right to 
present their views to the panel. At the 
April meeting. Austria. Mexico and 
Thailand did likewise. 

Under another agenda item, the 
Japanese representative drew the 
Council's attention to the United States 
Government's intention of imposing 
unilaterally, with effect from 17 April. 
duties of 100 per cent on certain 
Japanese products. He indicated that 
while the Japanese Government would 
continue to strive for a satisfactory 
settlement of its dispute with the United 
States on trade in semi-conductors2, in 
the event that the United States tariff 
increases were implemented it would 
forthwith request the United States 
Government to enter into consultations 
under Article XXIII: 1 with a view to 
obtaining removal of those measures 
which Japan considered to be 
inconsistent with Articles I and II of the 
General Agreement. 

The United States representative 
underlined that consultations were 
continuing w ith a view to settling the 
matter, but that he could not concur 
with the Japanese view regarding the 
measures the United States was 
envisaging. 

Other business 
Nicaragua drew the Council's attention 
to the fact that no action had yet been 
taken on the report of the panel on the 

trade measures (embargo) imposed by the 
United States against Nicaragua under 
Article XXI of the General Agreement. 
The Council agreed to revert to the 
matter at its next session; meanwhile its 
Chairman is to hold consultations. 

The Council also took note of the 
concern expressed by the European 
Community regarding United States tax 
reform legislation in respect of small 
passenger aircraft. The United States 
representative pointed out that the 
legislation was transitional and would no 
longer be in force after July 1987. 

' The considerations put forward by the EEC. and 
likewise those of Japan and the United States, were 
reported in FOCUS No. 44. 
1 Editor's note: The United States contends that the 
commitments entered into by Japan under the United 
States/Japan bilateral arrangement on trade m semi
conductors have not been observed. 

Trade conflicts 
undermine economic 
climate 
"Recent months have seen a continuing 
escalation of trade conflicts among the 
major trading nations, leading to 
increased uncertainties and tensions not 
only in trade but also in financial 
markets", said the Director-General of 
GATT. Arthur Dunkel, before the 
Development Committee of the IMF. 
which met on 10 April in Washington. 
These conflicts "continue to disturb 
relations between governments and 
business and undermine investor 
confidence", he added. 

"Against this background, it is clear that 
there continues to be a pressing need for 
two mutually reinforcing series of policy 
measures by governments... It is 
imperative that faced by the threat of tit-
for-tat escalation of protectionism, 
governments adhere firmly to their 
commitments on standstill and rollback 
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THE URUGUAY IMIiixH FILE 

Conciliation and Dispute Settlement 
The conciliation and dispute settlement procedures are a 
cornerstone of GATT and the basis for the contractual 
framework of the General Agreement. Any contracting party 
can have recourse to the procedures when it feels that benefits 
accruing to it under the General Agreement are being nullified 
or impaired by other parties. 

Satisfactory operation of the dispute settlement procedures is 
important for all countries, whatever their level of economic 
development. Though somewhat overloaded in recent years, the 
dispute settlement mechanism has, on the whole, operated 
satisfactorily (see box). Nevertheless, it is generally recognized 
that the mechanism could be improved, hence its inclusion as 
one of the issues for negotiation in the Uruguay Round. 

Principal Stages 
The basic dispute settlement procedures 
are set out in the General Agreement. 
Their practical application evolved over 
the years. The practices that emerged in 
decisions of the Contracting Parties were 
codified and further refined in particular 
in an Understanding adopted in 1979. at 
the end of the Tokyo Round, and by the 
Ministerial Declaration of 19821. 

Article XXII of the General Agreement 
provides for consultation with respect to 
any matter affecting the operation of the 
General Agreement, with the possibility 
of establishing a working party (open to 
all GATT members, including the 
parties to the dispute). Since the 
inception of GATT, Article XXII has 
been invoked to establish a working 
party on some 10 occasions. With one 

recent exception, these date back to the 
1950'sand60's. 

Article XXIII of the General Agreement 
provides that after having made written 
representation or proposals to the other 
contracting parties with which it is in 
disagreement (paragraph 1 ), a 
contracting party which fails to achieve a 
mutually satisfactory solution may, 
under paragraph 2, request the Council 
to establish a working party or a panel 
(composed of 3 to 5 independent 
experts) to investigate the dispute. In 
practice, recourse to panels has become 
the most frequent form of dispute 
settlement as it ensures an objective 
examination of the dispute. 
Infringement of a GATT rule is not the 
only justification for making such a 

Status Report-End of 1986 
Since 1948, there have been altogether 
about 100 complaints under Article XXIII: 
2 of the General Agreement. The exact 
number of complaints is difficult to 
determine because in some cases contracting 
parties have brought disputes to the 
attention of the Council without specifically 
invoking Article XXI11:2. The 100 
complaints represent only a very small 
portion of the disputes that were settled in 
accordance with the General Agreement 
because most disputes about the 
interpretation or implementation of the 
General Agreement are settled through 
bilateral consultations without any 
involvement of the Contracting Parties. In 
fact, the substantial function of the Article 
XXIII:2 procedures has been to provide an 
incentive to settle disputes by mutual 
agreement. 

About one half of the complaints brought to 
the G A TT, 52 to be exact, led to the 
submission of a report by a panel. The other 
cases were settled during sessions of 
Contracting Parties, by working parties, bv 
groups of experts or through bilateral 
consultations before the Panel had met. 
Fifty of these reports were adopted or led to 

a mutually satisfactory solution and hence to 
a withdrawal of the complaint or, in 2 cases, 
were implemented without adoption. In only 
2 cases have the reports not resulted in a 
resolution of the dispute. 

How long did it take to complete the panel 
procedures? Since 1982 when the most 
recent changes in the panel procedure were 
introduced, slightly more than 12 months 
elapsed on average between the Council's 
decision to establish a panel and its decision 
to adopt the panel report. On average, 
panels have completed their task within 
about six months. This includes the time 
given to the parties to submit their 
arguments, to comment on the factual part 
of the report, and to reflect on the 
conclusions. 

The dispute settlement procedures of the 
Codes have also been used. However, the 
three reports presented by panels established 
under the Code on Subsidies and 
Countervailing Measures were not adopted 
because they raised fundamental questions 
concerning interpretation of certain articles 
of the Code, on which differences of opinion 
emerged in the Committee. 

request: a contracting party can also 
claim that a benefit accruing to it under 
the General Agreement has been 
nullified or impaired. There is no 
automatic right to the establishment of a 
panel: the decision to establish a panel is 
to be taken in accordance with "standing 
practice" of GATT. In practice, a 
request for a panel has never been 
refused although its consideration has 
sometimes been deferred to a later 
meeting of the Council. In this regard, 
the Ministerial Declaration of 1982 
stipulates that "obstruction in the 
process of dispute settlement shall be 
avoided". 

The Panel's task is to assist the 
Contracting Parties to investigate the 
dispute. It hears the argument of the 
parties concerned, and then makes an 
objective assessment of the matter 
before it, including the applicability of 
the provisions of the General Agreement 
and the conformity of the facts with 
those provisions. It submits its findings 
to the Council, which is empowered to 
make recommendations to the parties. 

Time-Limits 

The panel's composition and terms of 
reference must in principle be 
determined within 30 days following the 
decision to establish it. Delays have 
sometimes occured, however, and this is 
one serious area of concern. 

Except in cases of urgency, where the 
panel must submit its report within three 
months following its establishment, 
there are no fixed time-limits. The 
Understanding of 1979 states that "the 
time required... will vary with the 
particular case", but that there should be 
no "undue delay". The report must be 
given "prompt consideration", and 
action taken on it "within a reasonable 
period of time". 
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GNG notes progress in the Uruguay 
Round Negotiating Groups 

During its meeting on the 14 April the 
Group of Negotiations on Goods 
(GNG) addressed itself to progress to 
date in the fourteen negotiating groups 
for which it is responsible. A generally 
favourable picture emerged with 
participants largely satisfied with the 
first nine weeks' work. It was noted that 
specific negotiating proposals had been 
received in some areas and others were 
expected shortly. However, it was agreed 
that the process should be accelerated. 
Many delegates expressed the hope that 
overall progress in the negotiating 
groups would permit early 
implementation of results. They 
considered that this was essential for the 
credibility of the Round as a whole. 

Many participants in the G N G referred 
to the impact of current trade disputes 
on the international economic 
environment. Concern was expressed at 
national trade policy developments 
which appeared to run counter to the 
political commitments to 'standstill' and 
'rollback'. Some participants asserted 
that trade confrontations between the 
major industrial countries were 
damaging the trade round, the 
multilateral trading system and the 
trading interests of smaller and 
developing countries. 

The schedule for the next series of 
negotiating group meetings is, currently, 
as follows: 

Negotiating Groups 
1. Tariffs 
2. Non-Tariff Measures 
3. Natural Resource-Based Products 
4. Textiles and Clothing 
5. Agriculture 
6. Tropical Products 
7. GATT Articles 
8. MTN Agreements and Arrangements 
9. Safeguards 

10. Subsidies and Countervailing measures 
11. Trade-Related Aspects of Intellectual 

Property Rights including Trade in Counterfeit 
Goods 

12. Trade-Related Investment Measures 
13. Dispute Settlement 
14. Functioning of the GATT System 

Week beginning 27 April 

Week beginning 4 May 
Week beginning 11 May 

Week beginning 18 May 

Week beginning 25 May 
Week beginning 1 June 
Week beginning 8 June 

Week beginning 15 June 

Week beginning 22 June 

The next meeting of the G N G will take place on Friday 26 June. 

• Trade-Related Investment 
Measures - 2 April 
Given the relatively little work done 
previously in this area, it has been 
accepted that the group's starting point 
will be submissions by participants 
treating the subject from the perspective 
of existing GATT Articles and their 
adequacy in covering trade-restrictive or 
distorting effects of investment 
measures, and by identifying specific 
measures with trade-distorting or trade-
restricting effects and looking at how, if 
at all, they are dealt with in the GATT. 
These submissions will be reviewed in 
subsequent meetings, and if 
inadequacies in the present GATT 
Articles are identified, it may be found 

necessary to negotiate additional 
provisions. Some participants in this 
meeting took the view that the group 
should not be too ambitious in its work 
in the light of the subject's complexity 
and the relatively little information at 
present on which to base conclusions 
about the need for any possible 
extension of GATT rules. Some 
developing countries stressed that 
negotiations should not undermine the 
right of governments to control 
investment for justifiable domestic 
policy purposes. 

• Dispute settlement - 6 April 
Many participants considered that 
problems with GATT's disputes 

procedure frequently owed much to a 
lack of political will to ensure its 
effectiveness as well as to major 
differences over interpretation of certain 
GATT rules which can only be resolved 
in other negotiating groups. 
Nevertheless, there is agreement that 
improvements to the procedure could 
add to the reliability and speediness of 
the system. Suggestions were made for 
accelerating the establishment of panels, 
including their personnel and terms of 
reference; the imposition of time limits 
on the work of panels; and possible 
deviations from the usual consensus rule 
whereby panel reports are adopted in the 
Council. Some participants pointed to 
the disadvantage of smaller and 
developing countries which are unable to 
take retaliatory measures when major 
traders fail to implement panel 
recommendations. It was also suggested 
that there be continuing surveillance of 
compliance with adopted panel 
recommendations. A number of 
participants stressed the conciliatory 
character of the procedure and the idea 
that its main objective was to redress the 
contractual balance of rights and 
obligations between disputants in 
particular and among Contracting 
Parties in general. 

• Functioning of the GATT 
system - 7 April 
Some participants made a distinction 
between the functioning of the GATT as 
an institution and the operation of the 
system of rights and obligations 
embodied in the GATT. Some 
participants concluded that the Group 
could produce early results in the Round 
and others that the outcome would be 
heavily dependent upon progress or 
results in other negotiating groups. The 
question of increased ministerial 
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CONCILIATION AND DISPUTE 
S E T T L E M E N T (continued) 
Surveillance and retaliation 
If the panel's recommendations are not 
implemented. Article XXIII: 2 provides 
the possibility for the injured party to 
seek authority from the Contracting 
Parties to suspend the application of 
concessions or other obligations under 
the General Agreement to the party 
which has not acted on the 
recommendations. Though contracting 
parties have threatened to make use of it 
on a number of occasions, this right of 

Variations on the System 
Apart from the general system of 
conciliation and dispute settlement 
based on Articles XXII and XXIII, 
developing countries can have recourse 
to a special procedure which was 
adopted in 1966 and confirmed in 1979. 
This procedure allows them to avail 
themselves of the good offices of the 
Director-General during the conciliation 
phase, and of fixed time-limits 
throughout the dispute settlement 
procedure. 

In addition, most of the Tokyo Round 
agreements establish specific procedures 

1 See FOCUS No. 33. 
2 In 1952. the Netherlands was authorized to impose 
a discriminatory quota on imports of wheat flour 
from the United States, following their dispute 
regarding United States quotas on dairy products. 

retaliation has in fact been invoked -
and authorized - only once, and the 
beneficiary party did not act upon it. : 

The GATT members recognize that a 
satisfactory operation of the dispute 
settlement mechanism is essential for the 
GATT. That is why the diplomatic 
pressure brought to bear on the party 
that fails to implement a panel's 
recommendations has in practice been 
sufficient to ensure compliance. 

in regard to dispute settlement, which 
are operated by the Committee 
administering the agreement concerned. 
Most of these procedures correspond to 
the general system, but some of them, in 
particular, the Code on Subsidies and 
Countervailing Measures, have specific 
characteristics more stringent than those 
of the general system. These concern, in 
particular, the time-limits for 
consultation and conciliation, the 
compulsory character of conciliation, the 
possibility of establishing technical 
committees to try to settle a dispute, 
firmer entitlement to request the 
establishment of a panel, specific and 
relatively short time-limits for the 
panel's deliberations and for a decision 
on its report, and stricter surveillance of 
the implementation of 
recommendations. 

The second part of this article will appear in the next issue of FOCUS; it will 
describe the nature of the GATT dispute settlement mechanism and the main 
issues arising in the context of the negotiations. 

Trade conflicts 
(Continued) 

of existing measures that distort trade 
and are inconsistent with the GATT. It 
is also important for business confidence 
and for reducing uncertainty, that the 
negotiations be seen to be producing 
quick results by way of establishing 
more open and equitable conditions of 
competition, and reducing the use of 
trade-restrictive and trade-distorting 
measures, particularly in those areas 
where the use of subsidies and non-tariff 
measures of protection has been 
particularly rampant. Among these are 
areas which are crucial to the capacity of 
developing countries to expand export 
earnings and adopt adjustment measures 
geared to export growth. I would hope 
that on a number of issues dealt with in 
the Punta del Este Declaration 
governments will be able to arrive at 
concrete results before the end of the 
four-year period provided by Ministers 
for the completion of the negotiations." 

Coming GATT activities 
Provisional programme of meetings, other 
than for negotiating groups mentioned in the 
Uruguay Round article. 

June: 
3-4 Committee on Subsidies and 

Countervailing Measures 
4 ad hoc Group on Anti-dumping 

Practices 
5 Committee on Anti-dumping 

Practices 
10-12 Textiles Surveillance Body 
11-12* Committee on Trade and 

Development 
15-16 Meat Market Analysis Group 
15-16 Committees on Milk Powders, Milk 

Fat and Cheeses 
16-17 COUNCIL (special meeting 

followed by regular meeting) 
18-19 International Meat Council 
22-23 Committee on Technical Barriers to 

Trade 
23-26 Committee on Balance-of-Payments 

Restrictions 
24-25 Textiles Surveillance Body 

* Date not yet finalized. 

Negotiating Groups 
(Continued) 

involvement in the work of the GATT 
was the subject of a written proposal by 
one delegation: while it was generally 
recognized that this could provide 
impetus and weight there were some 
doubts as to the value of regular or too-
frequent ministerial meetings. While 
some participants saw a ministerial body 
modelled upon the Consultative Group 
of Eighteen as a possibility, others saw 
difficulties in limited representation. 
With regard to surveillance of national 
trade measures in the GATT, one 
participant put forward detailed 
proposals which would toughen up 
existing arrangements. These proposals 
were well received with several 
participants pointing to the value of 
surveillance as an early warning system 
and as a means of ensuring compliance 
with GATT obligations. Some initial 
views were also put forward on the so-
called trade-finance link and on GATT's 
relationship with the World Bank and 
IMF. 

• Trade in Services - 8-10 April 
Discussion on the role of statistics in the 
negotiation and on the work of 
individual participants and international 
institutions in collecting and refining 
statistics on trade in services, indicated 
that it would be many years before 
figures in the area could have the 
sophistication and credibility of those 
covering trade in goods. Views differed 
on the necessity of a reliable statistical 
date base for the negotiating process. 
The discussion on concepts on which 
principles and rules covering trade in 
services might be based included more 
detailed proposals than previously. Some 
participants listed 'mutual advantage', 
'transparency', 'national treatment', 
'increasing international competition' 
and 'progressive liberalization' among 
others, but emphasized that such 
concepts might be defined differently 
than those which apply in the goods 
area. Economic growth and development 
promotion were considered by many 
participants to be the fundamental 
underlying objectives in the 
negotiations. Certain members of the 
Group felt that an illustrative list of 
obstacles to trade in services would be 
necessary in future stages of the 
negotiations and some participants 
explained their own work and ideas in 
this area. Some other members dealt 
with the role of national regulations in 
the services sector. 
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